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Court of Appeals of the District of Columbia 


No. 5578. 

Grace Hughitt, Appellant, 
vs. 

Mark F. Finley. 


a 


Supreme Court of the District of Columbia. 

At Law. 

No. 79546. ! 


Grace Hughitt, Plaintiff, | 

i 

vs. 

j 

Mark F. Finley, Defendant, j 

i 

United States of America, 

7 

District of Columbia , ss: 

Be it remembered, That in the Supreme Cburt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned^ the following 
papers were filed and proceedings had in thb above-entitled 
cause, to wit: ! 

1 Second Amended Declaration L 

Filed July 24,1931. 

In the Supreme Court of the District of Columbia. 

At Law. 


No. 79546. 

i 

Grace Hughitt, Plaintiff, 

v 
* • 

Mark F. Finley, Defendant.! 

i 

The plaintiff, Grace Hughitt, sues the defendant by 
reason of the following facts: 

i 

i 

The plaintiff avers that the defendant is the owner of an 
apartment house located at 2518 17th Street, N. W., Square 

i 

i 
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2565, lot 48, in the City of Washington, District of Co¬ 
lumbia, known as “The Fulford”, and various apartments, 
including lockers in the basement, are rented to various 
tenants, the defendant and his agents retaining control of 
the main halls and stairways leading to the various apart¬ 
ments and lockers, and of the basement. The defendant was 
such owner of the said premises on, to wit, January 3, 1931. 
The plaintiff further avers that it became and was the duty 
of the defendant and his agents to use due and proper care 
to keep the said hallways and stairways and basement in a 
reasonably safe and proper condition for use of occupants 
of portions of the said building as aforesaid, and other per¬ 
sons lawfully upon said premises. The plaintiff further 
avers that upon the day and year aforesaid, she was the 
occupant of an apartment in the said apartment house. The 
plaintiff further avers that the defendant and his agents not 
regarding their duty aforesaid, did not use due and proper 
care aforesaid in that the hallway and the stairway leading 
from the first floor to the basement, and the basement at the 
foot of said stairway, were dark and the lights not burning 

therein, and said defendant by his agents negli- 
2 gently failed to switch on and burn said lights when 

in the exercise of reasonable care said hallwav and 

* 

stairway and basement should have been lighted, so that by 
reason thereof and the carelessness and negligence of the 
defendant and his agents in this regard the said hallway 
and stairway and basement were unsafe, and the plaintiff 
while attempting to use the same, while herself in the exer¬ 
cise of reasonable care under the circumstances and by 
reason of the unlighted and dark condition of the said hall- 
way, stairway and basement, and the negligence of the 
defendants in that regard, the plaintiff in attempting to go 
from the first floor down to the basement fell a number of 
stairs, to wit, eight, and was seriously and dangerously and 
permanently injured in and about the feet, ankles, legs, hips, 
shoulders and elbows, tearing the ligaments, rupturing 
blood vessels, and destroying the tissues thereof, and was 
prevented for a long period of time from performing her 
lawful duties. Plaintiff was terribly shaken up and suf¬ 
fered and still is suffering a severe and permanent nervous 
shock with great mental pain and anguish. The plaintiff 
suffered from lack of sleep and excruciating pain, and was 
forced to spend many weeks in bed, and also has incurred 
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i 

large expense, to wit, Two hundred thirty ($230.00) Dollars 
in medical, surgical and X-ray treatments aid is still incur¬ 
ring expense, all to the plaintiff’s damage in the sum of 
Twenty Thousand ($20,000.00) Dollars. 

Wherefore the plaintiff brings this action and claims 
damages of the defendant in the sum of Twenty Thousand 
($20,000) Dollars, besides said expenses incurred and costs. 

W. GWYNN GARDINER, 

By W. G. G., Jr., I 

SOUTH TRIMBLE, Jr, 

W. GWYNN GARDINER, Jr, 

Attorneys for Plaintiff. 

i 

J 

3 Demurrer to Second Amended Declaration. 

Filed July 30, 1931. | 

i 

i 

* # # # * «t # 

Comes now the defendant Mark F. Finley by Walter M. 
Bastian and Harry S. Barger, his attorney^, and says that 
the Second Amended Declaration filed herein is bad in sub¬ 
stance; and for grounds hereof, he says: 

1. Said Second Amended Declaration is ih all its material 
parts and aspects the same as the original and amended 
declarations, to which demurrers were sustained by Mr. 
Justice Bailey. 

2. Said Second Amended Declaration fails to state facts 
constituting a cause of action. 

3. The supposed facts alleged are stated by way of 
recital and not by vray of positive averments. 

4. The Second Amended Declaration fails to charge the 
violation of any common-law or statutory duty resting upon 
the defendant. 

5. In the absence of contract or statutory requirement, 
there is no duty on the landlord to light the steps mentioned 
and referred to in the said Second Amended Declaration. 

6. Said Second Amended Declaration shows on its face 
that plaintiff was guilty of contributory negligence; and 
that her own negligence in attempting to use the steps, 
unlighted, as they are alleged to have be0n, was the sole 
cause of the accident. 
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7. Said Second Amended Declaration fails to charge 
specifically any duty on the part of the defendant to have 
the steps in question lighted, and fails to charge that 
defendant knew the lights were not lighted, or that he had 
notice thereof. 

8. Said Second Amended Declaration fails to charge a 
duty to have the stairway lighted at the time of the accident. 

9. There being no substantial changes made in and by 
said Second Amended Declaration, the previous actions of 
the court on demurrers to the original and amended decla¬ 
rations should be followed. 

X 

And for other reasons apparent on the face of said 
Second Amended Declaration. 

WALTER M. BASTIAN, 
HARRY S. BARGER, 

Attorneys for Defendant. 

4 Messrs. W. Gwynn Gardiner, South Trimble, and W. 
Gwynn Gardiner, Jr., Attorneys for Plaintiff, 
Woodward Building, city. 

Gentlemen : 

Take notice that the points to be submitted in support of 
this Demurrer, and the authorities intended to be used, are 
hereto attached. The Rules of the Court require that, if 
you oppose the granting of this Demurrer, you shall within 
five days from the date of the service of a copy of this 
Demurrer, Notice, etc., upon you, or within such further 
time as the court may grant, or as the parties to this suit 
may agree upon, file in reply with the Clerk of the Court a 
statement of the points and authorities upon which you 
rely, and serve a copy thereof upon counsel for the de¬ 
fendant. 

WALTER M. BASTIAN, 
HARRY S. BARGER, 

Attorneys for Defendant. 

Service of a copy of the foregoing Demurrer, Notice, and 
Memorandum of Authorities is hereby acknowledged this 
29 dav of July, A. D. 1931. 

j W. G. GARDINER, Jr., 

1 Of Counsel for Plaintiff. 
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Supreme Court of the District of Columbia. 

Wednesday, October 7, 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Jennings Bailey, 
Jesse C. Adkins, Joseph W. Cox, 0. R. Lulling, Justices, 
presiding. 




* I 


i 

Upon consideration of the demurred filed herein to 
5 the second amended declaration it is ordered that 
said demurrer be and the same is heteby sustained. 

Whereupon the plaintiff elects to stand upon her second 
amended declaration and judgment is accordingly ordered. 

Wherefore it is considered that plaintiff t^ke nothing by 
this action that defendant go hence without day, be for 
nothing held and reco’ver of plaintiff his costs of defense to 
be taxed by the clerk and have execution thereof. 

To the foregoing judgment the plaintiff by her attorney 
of record in open court notes an appeal to the Court of 
Appeals of this District; whereupon, an undertaking to act 
as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

^HEAT, 

Qinief Justice. 

Memorandum . 


October 16, 1931.—Appeal Bond ($100) approved and 
filed. 

Assignment of Error . 

| 

Filed October 21,1931. j 

• # * # # i * 

j 

Now comes the plaintiff in the above entitled cause and 
by her attorneys files the following assignment of errors: 

1. The court committed error in not overruling the de¬ 
murrer filed to the second amended declaration. 


i 
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2. The court committed error in holding that the second 
amended declaration did not set forth sufficient facts 
6 to constitute the cause of action. 

W. GWYNN GARDINER, 

SOUTH TRIMBLE, Jr, 

W. GWYNN GARDINER, Jr, 

Attorneys for Plaintiff. 

Designation of Record. 

Filed October 21, 1931. 


The clerk in preparing a designation of record on appeal 
in the above entitled cause will please embody the fol¬ 
lowing : 

1. The second amended declaration *filed by plaintiff. 

2. The demurrer of the defendant filed thereto. 

3. The ruling of the court. 

4. The appeal of the plaintiff noted in open court. 

5. The bond on appeal approved and filed. 

6. The assignment of error. 

7. This designation. 

W. GWYNN GARDINER, 

SOUTH TRIMBLE, Jr, 

W. GWYNN GARDINER, Jr, 

Attorneys for Plaintiff. 

7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 6, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 79546 at Law, wherein Grace 
Hughitt is Plaintiff and Mark F. Finley is Defendant, as 
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the same remains upon the files and of record iid said Court. 

In testimony whereof I hereunto subscribe rpy name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of December, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

j Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5578. Grace Hughitt, appellant, vs. Mark F. 
Finley. Court of Appeals, District of Columbia. Filed 
Dec. 28, 1931. Henry W. Hodges, Clerk. 
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IN THE 


Court of Uppeate, Btsfotct of Columbia 


No. 5578. 


Grace Hughitt, 
Appellant, 

vs. 


Mark F. Finley, 
Appellee. 


i 

i 


i 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. | 

I 

I 

This is an appeal from the action of the Supreme 
Court of the District of Columbia in sustaining a de¬ 
murrer to the amended declaration in the abo^e cause. 

The declaration sets forth that the defendant is the 
owner of “The Fulford” apartment located at 2518 
17th Street, N. W., Washington, D. C., and that vari¬ 
ous apartments therein, including lockers in £he base¬ 
ment, are rented to various tenants: that tile defen- 
dant and his agents retained control of the main halls 
and stairways leading to the various apartments and 
lockers, and of the basement; that it was ithe duty 
of the defendant and his agents to use due ai^d proper 
care to keep the said hallways and stairways and base¬ 
ment in a reasonably safe and proper condition for 
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I 

use of occupants and other persons lawfully upon 
said premises. It is further alleged that the plaintiff 
upon the date aforesaid was the occupant of an apart¬ 
ment in said apartment house and that the defendant 
and his agents disregarding their duty aforesaid, 
did not use due and proper care aforesaid in that the 
halhvav and the stairway leading from the first floor 
to the basement, and the basement at the foot of said 
stairway, were dark and the lights not burning there¬ 
in, and that the said defendant by his agents negli¬ 
gently failed to switch on and burn said lights 
when in the exercise of reasonable care said hallway 
and stairwav and basement should have been lighted 
and that bv reason thereof and the carelessness and 
negligence of the defendant and his agents in this 
regard the said hallway and stairway and basement 
were unsafe, and the plaintiff while attempting to use 
the same, while herself in the exercise of reasonable 
care under the circumstances and by reason of the 
unlighted and dark condition of the said hallway, 
stairway and basement, and the negligence of the de¬ 
fendants in that regard, the plaintiff in attempting to 
go from the first floor down the basement fell a num¬ 
ber of stairs and was injured. 

ASSIGNMENT OF ERRORS. 

1. That the Court committed error in not over¬ 
ruling the demurrer filed to the second amended dec¬ 
laration. 

2. That the Court committed error in holding that 
the second amended declaration did not set forth suf¬ 
ficient facts to constitute a cause of action. 



ARGUMENT. 


A demurrer has been made to the declaration in 
this cause by the defendants on the grounds!that suf¬ 
ficient facts have not been stated to constitute a cause 

i 

of action on the part of the plaintiff. The jlemurrer 
was sustained by the lower court. The question be¬ 
fore the court now is as to the correctness of that rul- 
. 

mg. | 

It is contended that the material and necessary 
allegations of the declaration are stated bf way of 
recital and indirectly and not positively and directly 
as the law of pleading requires. We submit! that this 
contention is answered by referring to thd declara¬ 
tion itself; that all material and necessary allegations 
are alleged in a positive and direct manner.! 

Even if this were not so and the averment^ were by 
way of recital this contention could not be raised 
under a demurrer of this kind but must be raised by 
a special demurrer or under our rules of the! Supreme 
Court, by a motion to strike. No motion to strike 
has been filed in this case. This is not an objection 
of substance but one of form only. This question is 
passed upon in the cases of Santa Barbara vs. El- 
dred, 113 California, page 380, also 45 Pacjific, page 
694, in the case of Fuller Desk Company vs. McDade, 
108 California, 294, and 41 Pacific, page 4l0. The 
court in the case of the Third National Bank vs. 
Angell, 18 R. I., page 1, states: 

“The defendants also suggest that the decla¬ 
ration is bad because the judgment (is stated 
only as inducement under a ‘whereas’ ajnd that a 
material fact such as the obtaining of the judg¬ 
ment, is traversable, should be directly alleged. 
Doubtless the criticism is well founded but the 
defect is merely a defect of form aijd not of 
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substance. Formal defects can be taken advan¬ 
tage of only by special demurrer and not on a 
general demurrer like the present.” 

In a case in which a point was raised very similar to 
this question was made as to whether duplicity could 
be taken advantage of by general demurrer. This 
court in the case of National Express Company vs. 
Burdett, reported at 7 Apps., D. C., page 551, held 
that duplicity could not be taken advantage of by 
general demurrer, but such objections could be raised 
only by a motion to strike, as duplicity was a matter 
of form and not of substance. We contend that if for 
the sake of argument it is admitted that the facts are 
alleged by way of recital, objections on this ground 
can be raised only by a motion to strike and not by a 
general demurrer. 

The principal reliance of the defendant is placed 
upon his contention, 1st: That the landlord was under 
no duty to keep the premises in a state of repair, and 
2nd: That there was contributory negligence on the 
part of the plaintiff and that such contributory neg¬ 
ligence is apparent on the face of the declaration 
itself. Where, as in this case, the landlord retained 
exclusive control over portions of the premises such 
as stairways, hallways, etc., it has been repeatedly 
held by this court that he is liable for negligence, if 
through lack of care a dangerous condition is allowed 
to be present in said premises. 

We refer the court to the case of Wardman vs. 
Hanlon, reported 52 Apps., D. C., 14, where it was 
held that notwithstanding a written lease had been 
entered into between the landlord and the tenant, 
the tenant could maintain an action ex delicto instead 
of suing on the contract, and that regardless of said 
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lease such an action would lie in tort for a breach of 
the landlord’s duty arising from the status created 
by the lease. In that case the declaration after set¬ 
ting forth the relation of the parties as established 
by the lease then alleged the duty of the common law 
arising from such relation. On page 17, tljie Court 
stated: 

“ Cases which rule that a declaration njiust pro¬ 
ceed upon some definite theory are quitje beside 
the question with which we are dealing. The 
doctrine they announce is not in dispute here. 
Nor is it correct to say that this case turns on 
whether or not a lessee of premises or |his wife 
may recover for personal injuries dub to the 
leasor’s failure to keep a covenant. Plaintiffs, 
as we have said, did not sue for breach bf a cov¬ 
enant but for breach of a common law duty aris¬ 
ing out of the contract of tenancy. IVtany de¬ 
cisions are found in appellant’s brief! to the 
effect that the wife of a tenant cannot maintain 
a tort action against the landlord for Injuries, 
where the action is based on a violatioh of the 
landlord’s agreement to repair. The reason as¬ 
signed is that there is no privity of contract be¬ 
tween the landlord and the tenant’s family. But 
we repeat: This action is not bottomed on con¬ 
tract, and hence the doctrine of those jcases is 
inapposite. 

There is a wide distinction between cases where 
the landlord retains exclusive control ovejr a par¬ 
ticular part of the building and those wjiere the 
control of the entire structure has passed com¬ 
pletely out of him and into the possession of the 
tenant. O’Hanlon v. Grubb, 38 App. D. C. 251, 
37 L. R. A. (N. S.) 1213. Cases pointingjout this 
distinction are Iowa Apartment House | Co. vs. 
Herschel, 36 App. D. C. 457, 465, Ann. C!as. 1912 
C, 206; Security Savings & Commercial Bank v. 
Sullivan, 49 App. D. C. 119, 261 Fed. 461; Squire, 
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Vandervoort & Co. v. Ryerson, 150 Ill. App. 255, 
261; Shoninger Co. v. Mann, 219 Ill. 242, 76 N. E. 
354, 3 L. R. A. (N. S.) 1097; Doyle v. Franek, 82 
Neb. 606, 118 N. W. 468. He who has no power 
of control over an agency which causes an injury 
is not liable for the consequence of its careless 
management. The rule is quite different, how¬ 
ever, where he has the exclusive power of con¬ 
trol, as the defendant had here. In such a case 
he is liable for what happens through his neglect. 

Thus in the Shoninger Case, supra , 219 Ill. 
245, 76 N. El 355, 3 L. R. A. (N. S.) 1097, where 
the suit was for damages resulting to the plain¬ 
tiff in consequence of having fallen down an un¬ 
guarded elevator shaft in a building, the land¬ 
lord being in exclusive control of the elevator, 
the court said that the law was well settled. 

‘That a landlord who rents different parts 
of a building to various tenants and retains 
control of the stairways, passageways, hall¬ 
ways, or other methods of approach to the 
several portions of the building for the com¬ 
mon use of the tenants, has resting upon him 
an implied duty to use reasonable care to 
keep such places in a reasonably safe con¬ 
dition, and that he is liable for injuries which 
result to persons lawfully in the building 
from a failure to perform such duty.’ 99 

See also the case of Berghman v. Dufresne, 58 App. 
D. C. 15. 

CONTRIBUTORY NEGLIGENCE CAN NOT BE 
TAKEN ADVANTAGE OF BY A DEMURRER 

UNLESS IT CLEARLY APPEARS ON THE 
FACE OF THE DECLARATION ITSELF. 

The Declaration in this case shows no negligence 
whatsoever on the part of the plaintiff. By refer- 


! 


i 


l 

ence to the declaration there is no averment ithat the 
plaintiff ever was in the dangerous part of the prem¬ 
ises complained of before the accident occurred. 
There is no averment that she knew that the prem¬ 
ises were dangerous or should have known the prem¬ 
ises were dangerous. There is no averment Ithat she 

i 

in any other way was in the least negligent of lacking 
in due care under the circumstances. The attempt to 
show negligence on the part of the plaintiff is| entirely 
by way of imputation. The defendant attempts to 
show that the plaintiff was negligent by implying and 
adding something which is not present in the | declara¬ 
tion. The declaration sets out that the injtiries oc¬ 
curred by reason of the negligence of the defendant 
and while the plaintiff was in the exercise of due care 
and caution under the circumstances and that she was 
not guilty of negligence. Corpus Juris stated the law 
applicable very concisely. In volume 45 Corpus 
Juris, page 1110, paragraph 684, the author states: 

i 

“Freedom from contributory negligenbe is or¬ 
dinary sufficiently alleged by a general aver¬ 
ment that plaintiff was without fault dr negli¬ 
gence, or that he was in the exercise of due care, 
without alleging specific acts to show the exercise 
of prudence and caution * * *.” 

i 

He substantiates his conclusion of the law by the de¬ 
cisions in a large number of States (see note on same 
page). | 

The Court in Evansville & Terre Haute R Co. vs. 
Crist, an Indiana Supreme Court case reported at 
2 L. R A., page 452, sets out the law in detail. 
Judge Elliott in that case states: 
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“It has, however, long been the rule in this 
court that unless the facts specifically stated 
clearlv show that there was contributory negli- 
gence, the general averment will rescue the com¬ 
plaint from its assailant. In the case of Salem 
v. Goller, 76 Ind. 291, it was said: ‘ The allega¬ 
tion that he was without fault, like the general 
averment of negligence, has a technical signifi¬ 
cance, and admits proof of any facts tending to 
show its truth.’ 

These cases are collected in Ohio Railway Com¬ 
pany v. Walker, 12 West, Rep. 731, 113 Ind. 196, 
and it was said: ‘The rule that the general aver¬ 
ment is sufficient has been so long established, 
and so often approved, that we should feel bound 
to adhere to it even if we doubted its soundness; 
but we think its soundness can be vindicated, on 
principle. It is in the nature of a negative fact, 
and an averment of such a fact cannot be made 
with the same particularity as an affirmative one. 
The elementary books, recognizing this, agree 
that in such case a general averment is ordinarily 
sufficient.’ ” 

It is submitted in conclusion that the declaration 
on its face show& no contributory negligence and that 
the plaintiff is entitled to go to trial, where if con¬ 
tributory negligence is present the evidence will show 
it and the proper steps can then be taken by the de¬ 
fendant to protect his rights. Counsel submits that 
the declaration in all material respects is complete 
and adequate. We respectfully submit that the de¬ 
cision of the trial court in upholding this demurrer 
should be reversed. 

W. Gwynn Gardiner, 

South Trimble, Jr., 

W. Gwynn Gardiner, Jr., 
Attorneys for Appellant, 
729 15th St., N. W., 
Washington, D. C. 
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Grace Hughitt, Appellant, 

vs. 

Mark F. Finley, Appellee . 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

This appeal is from a judgment of tie Supreme 
Court of the District of Columbia entered upon the 
sustaining of a demurrer to appellant’s (plaintiff be¬ 
low) second amended declaration. 

The second amended declaration allege^ (Rec. pp. 
1-3) that the appellee, sometimes hereinafter referred 
to as the defendant, is the owner of fhe Fulford 
Apartment House in the District of Columbia, in 
which appellant, sometimes hereinafter referred to as 
the plaintiff, occupied an apartment; that,j“it became 
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and was the duty of the defendant and his agents to 
use due and proper care to keep” the hallways and 
stairways and basement in a reasonably safe and 
proper condition for use of occupants; that, not re¬ 
garding their duty, the defendant and his agents did 
not use due and proper care aforesaid, “in that the 
hallway and the stairway leading from the first floor 
to the basement, and the basement at the foot of said 
stairway, were dark and the lights not burning there¬ 
in, and said defendant by his agents negligently failed 
to switch on and burn said lights when in the exercise 
of reasonable care said hallway and stairway and 
basement should have been lighted, so that by reason 
thereof and the carelessness and negligence of the 
defendant and his agents in this regard the said 
hallway and stairway and basement were unsafe, and 
the plaintiff while attempting to use the same, while 
herself in the exercise of reasonable care under the 
circumstances and by reason of the unlighted and 
dark condition of the said hallway, stairway and base¬ 
ment, and the negligence of the defendants in that 
regard, the plaintiff in attempting to go from the first 
floor down to the basement, fell a number of steps, to 
wit, eight”, and was injured. (Italics supplied) 

The defendant demurred (Rec. pp. 3-4), as he 
had to the two previous declarations. The demurrer 
was sustained; judgment was entered on the de¬ 
murrer; and plaintiff appealed. 

ERRORS ASSIGNED BY APPELLANT. 

The appellant relies on the following assignment 
of errors. (Rec. pp. 5-6) 

1. The Court committed error in not overruling the 
demurrer filed to the second amended declaration. 



2. The Court committed error in holding that the 
second amended declaration did not set forth suffi¬ 
cient facts to constitute the cause of action. 


APPELLEE’S AUTHORITIES.! 

i 

The rule is well settled, as will be seen by the au¬ 
thorities hereinafter cited, that in the absence of 
statute, or agreement, the landlord is und^r no legal 
obligation to light common passageways fof the bene¬ 
fit of tenants or their visitors. The plaintiff does not 
rely on any such statute—there is none in tihe District 
of Columbia—nor on any agreement. 

It is apparent from the amended declaration that 
plaintiff attempted to use the stairs with full knowl¬ 
edge of the omissions and violations of duty which 
she now attempts to assert as actionable! negligence 
against the defendant; and that the injuries she sus¬ 
tained were caused solely by her own negligence; and, 
since this negligence on the plaintiff’s p^rt appears 
on the face of her amended declaration, tile action of 
the Court below in sustaining the denkurrer was 
correct. 


i 

A. Local Authorities. 

| 

In the case of Staples vs. Casey, 43 App. D. C., 
477, 43 W. L. R., 264, plaintiff’s declaration alleged 
the existence of a lease or agreement for h lease of a 
certain house, made and entered into on the agree¬ 
ment of the landlord that he would put th^ rear stair¬ 
way in good repair and a safe condition for the use 
of the plaintiff; that the landlord neglected the duty 
he assumed in the agreement; that he failed to repair 
the stairs; that in using them in and aborff the house, 
and while exercising due care, and without knowledge 
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that certain of the steps were insecure, she was in¬ 
jured. The lower Court sustained a demurrer to the 
declaration, and, in affirming that action, this Court, 
through Justice Robb said, in part: 

“When the appellant took possession of the 
premises on May 4, 1914, she knew, according to 
the averments of her declaration, that the stair¬ 
way in question was ‘out of repair and in a dan¬ 
gerous condition.’ She knew that certain of its 
steps were missing and yet more than three weeks 
thereafter, ‘while in the ordinary course of her 
occupation of said premises’, she used the stair¬ 
way notwithstanding its dangerous condition and 
was injured because one of the steps ‘moved or 
oscillated.’ It is inconceivable that any person 
of average intelligence should have used this 
stairway under the conditions disclosed without 
knowing that this step was loose, and even if we 
assume that the plaintiff did not know its condi¬ 
tion the result must be the same, for here the sit¬ 
uation requires us to rule that the means of 
knowledge was the equivalent of actual knowl¬ 
edge. In other words, knowing that the stair¬ 
way was in a dangerous condition by reason of 
the missing treads, it was her duty, before at¬ 
tempting to use it to make a reasonable inspec¬ 
tion of the other treads; and, had she done so the 
conclusion is irresistible that she would have dis¬ 
covered the infirmity in the tread which caused 
her injury. Constructive knowledge, therefore, 
in the circumstances of this case, is the equivalent 
of actual knowledge. This was not an emergency 
use of a back or kitchen stair, but a deliberate 
use in ordinary course, and the plaintiff could 
not shut her eyes to conditions which should have 
been obvious to her had she looked and then 
charge the landlord with responsibility for the 
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i 
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consequences because of his agreement. McGinn 
vs . French, 107 Wis., 54; Thompson vs. Clemens, 
96 McL, 196.” (Italics supplied.) 

i 

In the case at bar, the amended declaration shows a 
“deliberate use” of the stairs “in ordinary course”, 
in circumstances where plaintiff, in the nature of 
things, saw and realized full well the conditions; and 

i 

we submit that she cannot now “charge the defen¬ 
dant” with the consequences of her own adj. 

The case at bar is even stronger than th6 Staples 
case, so far as defendant is concerned. There the 
landlord had agreed to keep the stairway in repair, 
here there is no agreement stated. There the Court 
held the plaintiff to have had “means of knowledge” 
which was the “equivalent of actual knowledge”; 
here the plaintiff, from the very nature of things, 
knew the lights were not lit, had not been switched 
on, and thus had actual knowledge. 

Nor does the declaration in this case shovjr that the 
use of plaintiff of the steps to the basement was an 
emergency use, but was, as in the Staples case, “a 
deliberate use in ordinary course”. There 4 no claim 
that the steps contained a trap, or were defective or 
unusual, or that the situation was such that! she could 
not have switched on the lights. Knowing the steps 
were “unlighted and dark”, she nevertheless pro¬ 
ceeded, and was injured. 

i 

I 

B. Authorities from Other Jurisdictions. 

The precise question involved in this cas^ has been 
before the Courts of many states on a number of occa¬ 
sions, and invariably with the same result as con¬ 
tended for on behalf of appellee. A few of these 
cases will be now noticed in detail. 

i 

i 

i 

i 

i 

i 

! 

i 

i 

i 

l 
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Rhode Island. 

Capen vs. Hall, 21 R. I. 364, 43 Atl. 847, was an 
action of trespass on tlie case for negligence. The 
declaration alleged that the defendants had the care, 
control and management of a certain business block 
in Providence, in which they let rooms, tenements, 
stores and offices to various tenants; and that “thev 
extended an invitation, express or implied, to the 
public to make use of the entries, hallways, and stair¬ 
ways in visiting said tenants.’* It also alleged that 
the plaintiff, while using the same and departing from 
a visit to one of the tenants in said block, being in the 
exercise of due care, suddenly tripped and fell, “ow¬ 
ing to the insufficient light in said entries, hallways 
and stairways.” The declaration alleged the duty to 
keep the entries, stairways and hallways lighted, 
particularly that it was the duty of the defendants 
on the day in question to keep the entries, stairways 
and hallways lighted. It alleged the failure to dis¬ 
charge this duty and the consequent injury of plain¬ 
tiff. Defendant demurred, and the demurrer was 
sustained. The Court said, in part: 

“We are inclined to the opinion that such a re¬ 
quirement would be unreasonable, and that the 
law does not impose so onerous a burden as this 
upon the owners of buildings. But when it 
comes to the furnishing of artificial light we can¬ 
not say, as a general proposition, that they are 
called upon to furnish it. In cases of special 
danger from unusual construction, or by reason 
of traps and pitfalls, the rule might be other¬ 
wise. But, asi to ordinary halls and stairways, 
we are not prepared to say that the owners of 
buildings ow T e any duty in regard to lighting the 



same, to the persons who may use them. If a 
person sees fit to poke around in a strange and 
unlighted hallway and comes in contact with some 
obstruction or falls down stairs and is injured, 
he has little ground of complaint, as ordinary 
prudence would dictate greater precaution. If it 
is necessary to use the hallway or stairs, some 
means could readily be employed to avoid danger 
in so doing.’’ 


Ohio. 


In McKinley vs . Niederst, 27 Ohio App. 38, 160 N. 
E., 724, plaintiff filed suit for personal injuries al¬ 
leged to have been sustained by her becajise of the 
negligence of the defendant in failing to keep a hall¬ 
way, then under the supervision and control of the 
defendant, properly lighted. It appears that on the 
morning of the accident, the plaintiff came lout of her 

i 

apartment to the landing and then discovered that 
the lights in the hallway were not lighted. She 
started to go down the flight of six steps to the street 
level, but, unable to see the top step because of dark¬ 
ness, she fell and was injured. At the conclusion of 
plaintiff’s case, the Court directed a verdict against 
her and she appealed. In affirming the judgment, the 
Court of Appeals of Ohio said: 


‘ 4 At the commencement of the trial I the defen¬ 
dant objected to the introduction of apy evidence 
on the ground that the petition failed to set forth 
a cause of action, which the trial Court overruled. 
We have examined the petition filed ifi this case 
and while there are other allegations of negli¬ 
gence, it must be conceded that the ofily ground 
relied on is the failure of the defendant to keep 
the hallways lighted. 
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“Negligence 1 is a breach of duty owing from 
one person to another. At common law, the land¬ 
lord was under no duty to keep the hallways 
lighted. Such duty, if it exists, must arise either 
by virtue of the provisions of the General Code 
or a city ordinance, none of which exist in the 
case at bar. Such duty may also arise by virtue 
of a contract between the parties, either express 
or implied. The petition pleads no such agree¬ 
ment between the parties, either express or im¬ 
plied. 

“It follows, therefore, in the absence of any 
duty resting upon the landlord to keep the hall¬ 
ways lighted, either by virtue of law or by virtue 
of contract, that he cannot be charged with neg¬ 
ligence. It was clearly within the province of 
the trial Court to sustain the motion to the intro¬ 
duction of anv evidence made at the commence- 

* 

ment of the trial. The action of the trial Court 
in sustaining the motion for a directed verdict, 
if it has no other justification, rests securely 
upon the ground that the petition does not state 
a cause of action.” 

After the affirmance of the decision, plaintiff car¬ 
ried the case to the Supreme Court of Ohio, (the 
highest Court in 'the State), and the lower Courts 
were sustained. 118 Ohio St. 334, 160 N. E. 850. The 
Supreme Court’s decision quotes the material por¬ 
tions of plaintiff’s petition or declaration, and con¬ 
cludes, first, that the petition did not state a cause of 
action, and, second, that the trial Court was right in 
directing a verdict. In holding the petition insuffi¬ 
cient, the Court used this language: 

“It is a privately owned building, and there 
is no statute or ordinance regulating the manage¬ 
ment, control or operation of a privately owned 
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apartment house, or requiring the halls and stair¬ 
ways of such a building to be kept lighted dur¬ 
ing the night season. Neither is it alleged that 
there was any contract between the owner and 
the tenant requiring lights to be maintained dur¬ 
ing the night season. No authority has been 
cited by the plaintiff showing a common law 
duty, and we know of no such rule at common 
law. Counsel for plaintiff have cited aj number 
of cases, but on examination they are hll found 
to be cases where premises were permitted by 
the owner to become out of repair. Thfc rule in 
such cases is well settled, but that rule has no 
application to the instant controversy. The mere 
allegation that the halls and stairways were in a 
state of darkness at the time of the accident, in 
the absence of a duty on the part of ttie owner 
to keep them lighted, is not actionable negligence. 
The petition did not, therefore, state a cause of 
action .” (Italics supplied.) 

New Jersey. | 

In Leech vs. Atlantic Delicatessen Co., 104 N. J. 
L. 381, the unanimous opinion of the Court affirmed a 
judgment of non-suit entered in the trial Court. The 
plaintiff was injured while descending front the sec¬ 
ond floor of the building in question. He hdd, before 
starting down the first flight of steps to the landing, 
struck a match to enable him to see the surroundings. 
He then started down, miscalculated the number of 
steps, fell and was injured. The claim was that the 
defendant had neglected or failed on the night in 
question to light or cause to be lighted, the electric 
lights in the hallway. The lease provided; that the 
lessor would furnish a reasonable amount of elec¬ 
tricity for lighting said premises during business 
hours, but there was nothing in the lease which re- 
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quired the lessor to light the hallway. The Court, 
in affirming the case quoted with approval from 
Gleason vs. Boehm, 58 N. J. L. 475 (q. v.). 

New Hampshire. 

The recent case of Hawes vs. Chase (N. H.), 147 
Atl. 748, is in point. There action had been brought 
for the death of plaintiff’s intestate, resulting from 
a fall down a stairway of defendant’s apartment 
building, wherein intestate was a tenant. There 
was a verdict for plaintiff, and defendant’s excep¬ 
tion to the denial of his motion for a directed 
verdict was transferred to the Supreme Court. In 
entering judgment for the defendant, the Supreme 
Court said: 

“If the decedent’s fall might be found attrib¬ 
utable to the darkness of the hallway, recovery 
depends upon some duty of the defendant to 
maintain lights. The furnishing of lights by the 
landlord for hallways used in common by the 
tenants of a building and retained in the land¬ 
lord’s control is a service which he is not re¬ 
quired to render in the absence of agreement or 
statute. (Citing many cases) 

“And this is the rule, although the hallways 
may not be safely used when unlighted, at least 
if the need of lighting is not due to a faulty 
plan or defective method of construction.” 

North Dakota. 

In Lunde vs. Northwestern Mutual Savings and 
Loan Association, (N. D.) , 231 N. W. 609, 

the Court reversed a judgment for the plaintiff, and 
dismissed the action, with costs to the defendant, in 



a similar case to the one at bar. The Court, in the 
course of its opinion, said: 

“The general rule is that the ovhier of a 
building who lets portions thereof to different 
tenants, retaining control over the hallways and 
passageways is under no obligation to fight such 
ways.” | 

Dominion of Canada. 

In Watt vs. Adam Bros. Harness Manufacturing 
Co., Ltd., 1 Dominion Law Reports (1928) p. 59, the 
Alberta Supreme Court, Appellate Divisioif, dismiss¬ 
ing an appeal by plaintiff from a judgment dismissing 
her action, held that the only obligation of a landlord 
to a tenant of part of a building is that theije shall be 
nothing in the nature of a trap or latent danger in 
the other parts of the building remaining under his 
control which the tenant is entitled to use^ and that 
in the absence of an express stipulation in the lease, 
a landlord is not bound to maintain a li^ht in the 
front vestibule or hall of a building in which there is 
a stairwell, any danger in respect of which is per¬ 
fectly obvious. | 

England. 

In Wilkinson vs. Fairrie, 1 H. & C. 631, jthe plain¬ 
tiff, who was a carman in the employ of lone Dale, 
was sent by his master to the warehouse ^f the de¬ 
fendants, who were sugar refiners, for sugar. The 
plaintiff delivered his order to the defendants’ gate¬ 
keeper, as he had done on previous occasions. The 
gatekeeper directed him to wait in the road opposite 
the “shoot” with the cart until the sugat was de¬ 
livered to him. After waiting some time, jthe sugar 
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not being brought to him, and not being able to make 
any one hear, the plaintiff left his horse and cart at 
the “shoot” and again applied to the gatekeeper, who 
told him to go into the yard and through a door on 
the left hand side, and then upstairs, where he would 
find the delivery foreman or warehouseman in the 
counting house. The plaintiff went into the yard and 
through the door, but, it being late in the evening and 
the place very dark, he could not see his way, and 
after proceeding a few steps fell down a staircase 
and was severely injured. It was shown that there 
was no danger in going there when it was light. Upon 
these facts, the trial Justice nonsuited the plaintiff, 
being of the opinion that if he could see his way, the 
accident was the result of his own negligence; if he 
could not see his way, he ought not to have pro¬ 
ceeded without a light. The Court, Pollock C. B., 
affirming the action, said: 

“We think the nonsuit was perfectly right. I 
am not aware of any question which could have 
been left to the jury. It certainly was not the 
duty of the defendants to light the passage. In 
general it is the duty of every person to take 
care of his own safety, and not to walk along a 
dark passage without a light to disclose to him 
any danger. As there was no contract, or any 
public or private duty on the part of the defen¬ 
dants that their premises should be in a different 
condition from that in which they were, it seems 
to us that the nonsuit was perfectly right.” 

Massachusetts. 

The question before us has been passed upon by 
the Supreme Judicial Court of Massachusetts on 
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numerous occasions, and only a few of thb pertinent 
decisions are here given. 

In Polansky vs. Heller, 241 Mass. 484, 135 N. E. 
572, the Court said: 

i 

“In the absence of statute or agreement, a 
landlord is under no legal obligation to light the 
common passageways, either for the benefit of the 
tenants or of persons visiting them fdr business, 
social or other purposes. (Citing cases)” 

In Carey vs. Klein, 259 Mass. 90, 155 N. E. 868, 
suits were brought by husband and wife to recover 
for damages to the wife in consequence of the fall 
of the wife upon an unlighted stairway in |a tenement 
building owned by defendant. The plaintiff’s wife 
had been calling on her sister, whose hiisband was 
the defendant’s tenant of a second floor apartment, 
and was on her way out of the building when she fell 
on the last step of the common stairway between the 
second and first stories. The Court found that the 
jury could have found, upon contradictory evidence, 
that the hall and steps were dark; that she was 
using due care; and that her injuries were caused 
by her fall. Verdicts for the plaintiffs wefe set aside, 
and verdict directed for the defendant in each case. 
The plaintiff excepted, but the Supreme Judicial 
Court of Massachusetts overruled the exceptions and 
entered judgment for the defendant. The Court said: 

“The law is settled that a landlord jis under no 
obligation to light the common halls and stair¬ 
ways under his control in tenement buildings oc¬ 
cupied by his tenants, unless he has undertaken 
to do so by express or implied agreement, or is 
bound so to do by statutory provisions. (Citing 
cases)” 
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Among other cases in Massachusetts where di¬ 
rected verdicts were sustained where the alleged 
negligence consisted in failure to have hallways or 
stairways sufficiently lighted are: 

McGowan vs. Monahan, 199 Mass. 296; 85 N. 

E. 105. 

Blaufarh vs. Drooker, 146 N. E. 242. 

Lack vs. McMahon, 254 Mass. 484; 150 N. E. 

225. 

Steele vs. Lifland, 265 Mass. 233; 163 N. E. 898. 

New York. 

The New York Courts have had occasion to pass 
on the question at issue many times. The history of 
the decisions in that state is very interesting and 
enlightening. The Courts there early reached the 
conclusion here contended for by appellee; later, tene¬ 
ment house statutes were passed, providing that such 
houses (within a certain class and in certain classes 
of cities) should have lights between certain hours. 
While holding that violation of such statutes might 
give rise to negligence, the New York Courts have 
gone so far as to hold that as the law does not re¬ 
quire lighting, under certain contingencies, after ten 
p. m., and as there is no common law duty as to light¬ 
ing, the landlord is not liable for injury to an occu¬ 
pant caused by want of light during a time not re¬ 
quired by law ( Kunder vs. Purchase Holding Com¬ 
pany, infra) ; and that where the statute provides for 
lighting of tenement houses in first and second class 
cities, the common law rule as to nonliability of 
a landlord still governs in cities not within the classes 
specifically provided for by statute ( Carpenter vs. 
Scheifele, infra). 
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In Muller vs. Menken, 5 Misc. 444, 26 N. Y. S. 801, 
the Court entered a judgment for the defendant in a 
case where injury resulted, it was claimed, ^s a result 
of a fall due to failure to previously light a stairway. 
The Court said: j 

l 

. 

“The stairways were of the same icharacter 
tenement houses usually have. No defect in con¬ 
struction or in repair was charged or pfoved and 
the sole ground of liability alleged must be found 
in the failure to light the gas on the [afternoon 
in question. Since the case of Halpin vs. Town¬ 
send, 2 City Ct. R. 417, affirmed in 107 (N. Y. 683, 
14 N. E. 611, it has been considered the settled 
law in this State that the owner, lesseb, or occu¬ 
pant of a tenement is under no legal bbligation 
to keep lights in the hallways of a house, nor to 
maintain handrails; that the absence of lights or 
handrails does not prove negligence.” 

In Jucht vs. Behrens , 7 N. Y. S. 195* plaintiff 
brought action to recover damages for injuries sus¬ 
tained by her in falling down the cellar §teps of a 
tenement house owned by defendant, which injuries 
she claimed were caused by the negligence of the de¬ 
fendant in permitting the hallways of said house to be 
unlighted, and dark and unsafe, and the opening, or 
doorway, from the hallway to the cellar to be open 
and unguarded. The appellate court affirihed the ac¬ 
tion of the trial Court in dismissing the complaint. 

In Hislenbeck vs. G-ukring, 131 N. Y. 674,! the plain¬ 
tiff visiting his son-in-law, a tenant in defendant’s 
building, was injured while coming down [the stairs 
into the hall, which was dark and not lighted. He 
mistook the door he was seeking and steppe^ out onto 
a platform from which he fell into the cellar, being 



severely injured. The Court, holding him entitled to 
the same amount of care that a tenant would be en¬ 
titled to, denied him a recovery, saying: 


“Plaintiff failed to make out a cause of action 
by showing either negligence on the part of the 
defendant, or freedom from negligence contribut¬ 
ing to the injury on his own part. As to the 
negligence of the defendant, we cannot see upon 
what facts it can properly be based. The door 
into the cellar was on this occasion unlocked, and 
there was no gas lighted in the hall. There is no 
allegation and no evidence that the way leading 
to the cellar was improperly constructed, even 
if that fact were pertinent. After opening the 
door, one could walk along the platform two or 
three steps before coming to the head of the 
cellar stairs, and so it could not be claimed that 
the top of the stairs was so close up to the door 
that one in the exercise of ordinary care would 
be apt to fall down the stairs upon the door being 
opened, and before he would have a fair or 
reasonable opportunity to notice what was in 
front of him. The defendant was under no 
greater obligation to the plaintiff than if he occu¬ 
pied the position of tenant himself. The plaintiff 
was a guest of the tenant, and hence was entitled 
to the same amount of care that a tenant would 
be entitled to. We cannot see that there was 
any obligation on the part of the defendant to 
keep the hallway lighted, or to keep the cellar 
door locked, at the peril of becoming responsible 
for an accident such as has happened in this 
case. We are of the opinion that the evidence 
fails to disclose the lack of reasonable care on 
the defendant’s part in the attention given to 
these doors, or to the lighting of the hallway. 
Assuming his liability for a failure to exercise 
the requisite care and attention in managing this 



part of the building, so as to avoid the improper 
exposure of the tenants or their visitor? to harm, 
yet we think it clear the facts do not establish 
such want of care, nor should a jury be per¬ 
mitted to draw an inference of negligence from 
the conceded facts. The defendant was no in¬ 
surer of the safety of plaintiff, and the mere 
failure to light the gas and to keep the cellar 
door locked did not sustain the allegation of 
negligence. ’ ’ 

i 

See also Rohrbacker vs. Gillig, 203 N. Y. 413; 
Brugher vs. Buchtenkirch, 167 N. Y. 153. 

In Kunder vs. Purchase Holding Company, 188 
App. Div., 94, 176 N. Y. S. 315, plaintiff resided with 
her sister on the fifth floor of defendant’s apartment 
house. Plaintiff fell at about seven a. m., while pro¬ 
ceeding from the top to the fourth floor, the ^ole claim 
of negligence being the failure on the part of the de¬ 
fendant to properly light the stairway. It appears 
that Sec. 76 of the Tenement House Act provided that 
the owner should keep a proper light burning, 4 4 in 
public hallways, near the stairs, upon the! entrance 
floor, and upon the second floor, above the entrance 
floor of said house, every night from sunsOt to sun- 

i 

rise throughout the year, and upon all other floors 
of the said house from sunset until ten o'clock in the 
evening. This section shall also apply to cities of 
the second class.” 

In reversing a judgment for plaintiff, the Court 
said: 

i 

4 4 From the foregoing section of the Tenement 
House Act it very clearly appears that there was 
no duty under the statute upon the defendant to 
have a light upon this fourth floor at lor about 
seven o’clock in the morning. There i^ no com- 
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mon law duty on the landlord to have any lights 
in the public halls.” 

In Stacy vs. Shapiro, 212 App. Div., 723, 209 N. Y. 
S. 305, defendant appealed from a judgment for 
plaintiff entered on the verdict of a jury; and in re¬ 
versing the case and ordering the dismissal of the 
complaint, the Court said: 

“No affirmative acts of negligence were shown 
or attempted to be shown by the plaintiff. While 
the trial Court charged the jury that there was 
no evidence in the case that the defendant had 
violated either a statutory or a common-law duty, 
so far as the question of light is concerned, the 
Court nevertheless submitted the case to the 
jury upon the question of whether the defendant 
had used due care in maintaining and lighting 
the premises. There was no claim of any negli¬ 
gence in the maintenance of the premises, except 
in so far as the failure to light the hallway ade¬ 
quately is concerned, and the latter is the only 
point upon which the respondent relies on this 
appeal. Mere darkness in a hallway at nine 
o’clock in the morning cannot be held to be an 
affirmative act of negligence, of which the plain¬ 
tiff, as a bare licensee, can take advantage. There 
is no common-law duty to furnish artificial light. 
By statute it becomes necessary to furnish the 
same in certain hallways, but only between the 
hours of sunset and sunrise.” 

The Court in the Stacy and Shapiro case quoted 
with approval the following language from Lindsley 
vs. Stern , 203 App. Div., 615, 197 N. Y. S. 106, where 
a judgment for plaintiff was also reversed, and judg¬ 
ment ordered for the defendant: 
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“ There is no common law obligation on the 
landlord to provide artificial light for any por¬ 
tion of the premises. Brugher vs. Buchtenkirch, 
167 N. Y. 153; Hilsenbeck vs. Guhring, JL31 N. Y. 
674; Kunder vs. Purchase Holding Co., 188 App. 
Div., 94, 96. If there had been such di common 
law duty, it would not have been necessary to 
impose upon the owner of tenements the obliga¬ 
tion, by statute, to light the hallway oh certain 
floors at specified hours. A person who goes 
into a dark place, knowing that no light is pro¬ 
vided, must provide his own means of illumina¬ 
tion or assume the risk of a safe passage.’’ 

i 

In Carpenter vs. Scheifele, 134 Misc. 637, 236 
N. Y. S. 299, the Court set aside a verdict for a 
plaintiff, who had claimed damages for injuries as 
the result of a fall caused, so it was claimed, by rea¬ 
son of the halls being improperly lighted. After 
holding the provisions of the Tenement House Law in 
regard to lighting hallways not applicable (they ap¬ 
plying only to cities of the first and second blass) the 
Court said: 

“That there is no common law obligation to 
maintain such lights is too well settled by nu¬ 
merous authorities to require their citation here. 
* * # 

I 

“The plaintiff must have known the light was 
not burning that evening, and its absence did 
not of itself constitute a latent defect br menac¬ 
ing danger, which could not have beeiji avoided 
by a person in the exercise of ordinary dili¬ 
gence.” 

APPELLANT’S AUTHORITIES. 

Counsel for appellant cite the case of Wardman vs. 
Hanlon, 52 App. D. C., 14; but a casual glance at that 
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authority is sufficient to distinguish it, on the facts, 
if nothing more. As stated by the Court, action was 
allowed on the ground of “operation” in a negligent 
manner of the heating and plumbing plant in such 
manner that scalding water passed through a toilet 
and scalded the plaintiff. A case vastly different 
from the case at bar, and having no application either 
in facts or principles. In that very case, the Court 
said: 


“Plaintiffs, as we have said, did not sue for 
breach of a covenant but for breach of a common 
law duty arising out of the contract of tenancy.” 

In the second amended declaration in the case at 
bar, to which defendant demurred, there are no facts 
alleged showing that defendant breached a “common 
law duty arising out of the contract of tenancy” in 
any sense of those words. We have demonstrated 
that there is no common law duty in the respect 
claimed by appellant. 

Another case cited by counsel for appellant is that 
of Berginman vs. Dufresne, 58 App. D. C., 15; but 
that case is not in point. It applies the rules govern¬ 
ing innkeepers and rooming-house proprietors, and 
it turned on the question of whether the evidence 
disclosed contributory negligence of the plaintiff. 
There the plaintiff’s intestate was killed while on a 
balcony. The decedent was leaning against the rail¬ 
ing, around the porch, trying to reach a limb of a 
tree. The railing, the broken parts of which were 
found, after the accident, to have been decayed, broke 
and plaintiff’s intestate fell to the alley below, sus¬ 
taining injuries which caused her death. The Court 
said: 



“The law imposed upon the defendants the 
duty of maintaining this balcony and railing in 
a reasonably safe condition. The balcony was 
in general use, not only by the defendants but by 
their roomers. The railing being there for the 
obvious purpose of protecting those ^yho were 
lawfully using the balcony, plaintiff’s j intestate 
had a right to assume, unless its unsafe condition 
was obvious, that it was reasonably adapted to 
that purpose, and the question whether she was 
in the exercise of reasonable care in leaning over 
this railing, without first making an examination 
of it, was for the determination of tlje jury.” 
(Italics supplied.) 

l 

In the case at bar, the fact that the lights were 
not lit “was obvious”, and despite this fact, the 
plaintiff proceeded. Can there be any doubt that if 
in the Berghman-Dufresne case, the defective condi¬ 
tion of the railing had been obvious, and the plain¬ 
tiff’s intestate had, nevertheless, leaned upon it, the 
Court would have held her guilty of contributory 
negligence as a matter of law? The use of the words, 
by the Court “unless its unsafe condition \juas obvi - 
ious” indicates that such would have been the case. 

Appellee finds no fault with the proposition that 
contributory negligence cannot be taken Advantage 
of by a demurrer unless it clearly appears o\i the face 
of the declaration itself, nor with the citations sup¬ 
porting that proposition. The difficulty is that in 
this case, the negligence of the appellant does clearly 
so appear. As heretofore pointed out, we have in this 
case a deliberate use of the stairs in ordinary course, 
in circumstances where the appellant in the nature 
of things saw and realized full well the conditions, 
and as said by this Court in Staples vs. Casey, supra, 
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“the plaintiff could not shut her eyes to conditions 
which should have been obvious to her had she looked 
and then charge the landlord with responsibility.” 
In that case, the negligence of the plaintiff appeared 
from the declaration itself, and the action of the lower 
Court in sustaining a demurrer thereto was sus¬ 
tained. In this case, the negligence of the plaintiff 
appears from the declaration itself, and, on the au¬ 
thority of that case and the others herein cited, we 
submit that the action of the lower Court in sus¬ 
taining the demurrer to the second amended declara¬ 
tion should likewise be sustained. 

CONCLUSION. 

For the reasons above "set forth, it is respectfully 
submitted that the judgment of the Court below was 
correct and should be affirmed. 

Respectfully submitted, 

Walter M. Bastian, 
Attorney for Appellee , 
National Press Building, 
1 Washington, D. C. 




